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Palm Coast, FL  32164

SETTLEMENT AND DEVELOPMENT AGREEMENT


This Settlement and Development Agreement (the “Agreement”) is made and entered into as of the _____ day of ___________, 2009 by and between SEAGATE COMMUNITIES, INC., a Florida corporation, with an address of  185 Cypress Point Parkway, Suite 7, Palm Coast, FL  32164 (hereinafter “Developer”) and CITY OF PALM COAST, FLORIDA, a municipal corporation with an address of 160 Cypress Point Parkway, Suite B-106,  Palm Coast, FL  32164 (the “City”).

RECITALS:

WHEREAS, on March 6, 2006, Developer filed an application for a comprehensive plan amendment (the “Original Application”) for a 27.8(+/-) acre site known as Parcel 358 and Ryans Landing in Palm Coast, Florida, as more particularly described on Exhibit “A” attached hereto and made a part hereof (hereinafter referred to as the “Property” or the “Subdivision”), seeking to amend the Future Land Use Map (FLUM) Amendment changing 27.8(+/-) acres of the Property from Greenbelt to Residential; and


WHEREAS, on March 20, 2007, the City, at a legislative hearing, entered an order denying Developer’s Comprehensive Plan Amendment; and

WHEREAS, Developer and the City are currently engaged in litigation pending in the Circuit Court of the Seventh Judicial Circuit, Case No. 07-CA-1102 (the “Proceedings”) pertaining to the City’s refusal to approve the Developer’s Comprehensive Plan Amendment; and


WHEREAS, Developer has submitted an alternative plan for development of the Property, and, in connection therewith, the City has initiated a proposed comprehensive plan amendment to change 22.8  acres more or less, of the Property from Greenbelt to Residential and has initiated a rezoning for 27.8 acres more or less, of the Property to Planned Unit Development,  together with an application for approval of a Planned Unit Development (“PUD”) Agreement (“PUD Agreement”) for a 69-lot subdivision (hereinafter referred to as the “New Application”), and has filed a Conceptual Site Plan (the “Conceptual Plan”); and

 
WHEREAS, the City and Developer desire to resolve and settle the pending lawsuit between them by mutually agreeing to an appropriate Conceptual Plan which will serve as a basis for the FLUM amendment to Residential, a rezoning to PUD, and by agreeing to other terms and conditions as set forth herein; and

WHEREAS, the Developer has agreed to donate 5 acres of the Property to the City for use as a City Nature Park, which shall remain with a FLUM of Greenbelt; and 

WHEREAS, the City and the Developer have agreed to work together in an effort to meet certain Florida Green Development Standards; and

WHEREAS, the City is authorized by the Florida Local Government Development Act, Sections 163.3220-163.3243, Florida Statutes, (the “Act”), to enter into development agreements that satisfy the requirements of the Act; and

WHEREAS, the Act is supplemental to the home rule powers conferred upon the City by the Florida Constitution and other laws; and

WHEREAS, the Act recognizes that a lack of certainty in the approval of development can result in a waste of economic and land resources, discourage sound capital improvement planning and financing, escalate the cost of development and discourage commitment to comprehensive planning; and

WHEREAS, the Act also recognizes that providing assurance to a developer that, upon receipt of a development permit, the Developer may proceed in accordance with existing laws and policies, subject to the conditions of a development agreement, strengthens the public planning process, encourages sound capital improvement planning and financing, assists in assuring there are adequate capital facilities for development, encourages private participation, and reduces the economic costs of development; and


WHEREAS, the City Council has determined that certain conditions, terms, and restrictions are necessary to protect public health, safety, and welfare, to promote orderly growth that is compatible with the surrounding land uses. 


NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter stated, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

AGREEMENT:
1. Recitals.  The foregoing recitals are true and correct and are incorporated herein by reference.

2. Comprehensive Plan Amendment, Planned Unit Development and Permitted Development Uses.  The City has initiated a Comprehensive Plan Amendment and PUD zoning as part of the New Application and the proposed PUD Agreement (attached hereto as Exhibit “B”), the terms of which have been reviewed by City staff, as part of the City’s routine review process but which remain subject to the review and approval of the City Council in public hearings. The City shall continue its usual processes in a good-faith and timely manner so as to facilitate the City Council’s review, consideration and vote on the Comprehensive Plan Amendment, PUD rezoning, the New Application and the proposed PUD Agreement in the shortest possible time.

3. Development Uses.  

A.
The Property shall be developed as a 69-lot subdivision in accordance with the Conceptual Plan attached hereto as Exhibit “C.” The minimum lot sizes, and setbacks, and other applicable development standards shall be as depicted in the PUD Agreement to be executed at the time of the rezoning.

B.
Donation of Park.  The Developer shall convey to the City the 5 acre parcel described in Exhibit “D” for use as a Nature Park (hereinafter “Park Property”) subject to the following terms:

1)  Title.  Developer shall convey title to the Park Property by a warranty deed subject only to:  (i) current year’s taxes; (ii) exceptions listed on a title commitment issued by a title company approved by the City; (iii) any other matters approved by City.  



2)  Environmental Status:  Developer warrants and represents to City that, to Developer's knowledge, (i) the Park Property is free of all hazardous waste or substances except as may be permitted by applicable law; (ii) that the Park Property has been operated and maintained in compliance with all applicable environmental laws, statutes, ordinances, rules and regulations; (iii) no other release of any hazardous waste or substances has taken place on the Park Property, (iv) no migration of hazardous waste or substances has taken place from the Property which would cause the release of any hazardous waste or substance on any adjoining lands or any other lands in the vicinity of the Park Property; and (v) there are no bulk or underground tanks on or in the Park Property, and, no bulk or underground storage tanks have ever been located on or in the Park Property.



3)  Developer shall not be required to donate and convey the 5 acre parcel to the City until the thirty-fifth day after the filing with the City’s Clerk of the last of the final approvals by the City Council of the Comprehensive Plan Amendment, the PUD zoning request, the New Application and the PUD Agreement. 
C.
Developer agrees to seek the “Green Development Designation” for the Property, as further outlined in the PUD Agreement.  


4.
Other Requirements.  With the exception of the matters to be set forth in the PUD Agreement or in this Agreement (which shall be governed by the code, ordinances and regulations in effect as of the date of filing of the Original Application), any issues not specifically addressed in this Agreement shall be subject to review through the City’s standard review processes and shall reflect standards consistent with the City Code, as it may be from time to time amended.

4. Further City Council Review and Additional Approvals.  It is understood that  the City must conduct public hearings to approve the Comprehensive Plan Amendment, the rezoning of the Property, the PUD Agreement, and the Plat.  Further, in order for development of the lots to proceed, the City must review and approve final engineering plans for the Property and issue individual building permits.  The failure of this Agreement to address a particular permit, condition, term or restriction shall not relieve the Developer from the necessity of complying with the law governing such permitting requirements, condition, term or restriction.

5. Not a Rezoning.  This Agreement does not constitute a land use approval.  The rezoning process outlined in the City Code must be complied with prior to commencement of any development activities within the Property.


7.
Comprehensive Plan.  This Agreement is consistent with the City of Palm Coast Comprehensive Plan and is consistent with the Land Development Code of the City of Palm Coast, Florida in effect at the time of the Developer’s Original Application.


8.
Term.  The duration of this Agreement shall be for a term of 20 years from the effective date of this Agreement.  If development of the Property is not completed in accordance with the PUD Agreement, the terms and conditions of this Agreement and applicable state laws of the State of Florida, within 20 years from the effective date of this Agreement, then in that event, the City of Palm Coast shall not be precluded, prohibited, or stopped from redesigning and/or rezoning all or any portion of the Property. 


9.
Applicable Law.  In 2006, Developer submitted the Original Application consisting of a comprehensive plan amendment, conceptual plan and rezoning pursuant to the Code in effect in 2006. The New Application is substantially similar to the Original Application, and therefore the Council finds that the Code in effect in 2006 should apply, due to the substantial expenditures made by Developer in connection with the filing of the Original Application.


10.
Binding Covenants.  This Agreement shall run with the title to the property and the benefits and burdens hereof shall inure to the benefit of all successors in interest to the parties hereto; provided, however, the provisions of this paragraph are not intended to imply or require the City’s consent or joinder in mortgages encumbering the restrictions, execution or easements or any other instrument executed in connection with the development or sale of the Property.

11.
Amendment.  This Agreement may be amended by mutual consent of the parties of this Agreement or by their successors in interest pursuant to any applicable public notice requirements of the City.


12.
Definition of Terms.  Except as defined herein, other terms shall have the meaning and definition as set forth in the City of Palm Coast Code of Ordinances in effect as of the date hereof.

13.
Venue, Jury Trial and Attorneys Fees.  This Agreement shall be governed by and construed in accordance with the laws of the State of Florida and the City of Palm Coast.  The exclusive venue for purposes of litigation shall be Flagler County, Florida.  The parties hereby waive trial by jury of any dispute and in any action on such dispute. This waiver is knowingly, willingly and voluntarily made by each party.  In the event there is litigation between the parties regarding any matter related or indirectly related to this Agreement, the prevailing party shall be entitled to an award of attorneys fees against the other party.
14.
Notice.  Any notice of either party to the other shall be in writing, and shall be given and be deemed to have been duly given, if delivered personally, sent by facsimile transmission or by email or mailed in a registered or certified postage paid envelope addressed to the addressee set forth below.  Either party may, at any time, change the address for notices to such party by the delivery or mailing as aforesaid of a notice stating the change and setting forth the changed address:

To City:
Jim Landon, City Manager



City of Palm Coast 

160 Cypress Point Parkway, Ste. B-106

Palm Coast, FL  32164

To Developer:
Seagate Communities, Inc.



Attn: Robert J. Gazzoli



185 Cypress Point Parkway, Suite 7



Palm Coast, FL  32164

Copy to:
James A. Scott, Esq. 

P.O. Box 354239

Palm Coast, Florida 32135
15.
Cooperation in the Event of Legal Challenge.  In the event of any legal action instituted by a third party or other governmental entity or official challenging the validity of any provisions of this Agreement, the parties hereby agree to cooperate in defending such action. 

16.
Invalidity.  If any sentence, phrase, paragraph, provision or portion of this Agreement is for any reason held invalid or unconstitutional by any court of competent jurisdiction, such portion shall be deemed a separate, distinct, and independent provision, and such holding shall not affect the validity of the remaining portion thereto unless the same shall frustrate the intentions of either party hereto in entering into this Agreement.

17.
Compliance with Laws.  The failure of this Agreement to address a particular permit, condition, term, or restriction shall not relieve Developer of the necessity of complying with the law governing said permitting requirements, conditions, term, or restriction.

18.
Recording.  This Agreement shall be recorded by the City, at the Developer’s expense, in the Public Records of Flagler County, Florida within fourteen (14) days after this Agreement is approved by the City Council of the City and signed by all parties hereto.


19.
Settlement of Disputes.  This Agreement shall not constitute a full and final resolution of all claims in the Proceedings until thirty-five days after the filing with the City’s Clerk of the last of the final approvals by the City Council of the Comprehensive Plan Amendment, the PUD rezoning request, the New Application and the PUD Agreement.  So long as the Proceedings are dismissed as contemplated in this Paragraph 19, the City and Developer shall each bear its own respective costs and attorneys’ fees.  The Proceedings shall be abated for a six month period starting on the third calendar day following approval of this Agreement by the City Council of the City and execution of this Agreement by all parties.  In the event that the thirty-fifth day after the filing with the City’s Clerk of the last of the final approvals by the City Council of the Comprehensive Plan Amendment, the PUD zoning request, the New Application and the PUD Agreement does not fall within the  six month abatement period, the Proceedings in the sole discretion of the Developer may be abated for up to an additional six months.  The Proceedings shall be dismissed with prejudice within 10 days following the thirty-fifth day after the filing with the City’s Clerk of the last of the final approvals by the City Council of the Comprehensive Plan Amendment, the PUD rezoning request, the New Application and the PUD Agreement.  Nothwithstanding anything in this Agreement to the contrary, the abatement of the Proceedings shall terminate automatically (and the Court’s Order abating the action shall so state), and additionally the Developer shall be entitled to terminate this Agreement without liability therefor, in the event any of the following occur: 1) the Comprehensive Plan Amendment, the PUD rezoning request, the New Application or the PUD Agreement are not approved at any stage at whch one or more of the foregoing is voted on as part of the City’s process; 2) the City withdraws or materially changes the City-initiated Comprehensive Plan Amendment or the PUD rezoning request; or 3) the City changes or revises any provision of the attached PUD Agreement without the consent of the Developer.   

20.
No Representations.  The City and Developer jointly and individually represent and warrant that they have freely and voluntarily entered into and executed this Agreement, and that they have not been induced to enter into and execute this Agreement by any warranty, representation, promise, covenant, or agreement made by or on behalf of any other party hereto, except as specifically set forth herein.

21.
Disclaimer of Third Party Beneficiaries.  This Agreement is solely for the benefit of the formal parties to this Agreement and no right or cause of action shall accrue by reason hereof to or for the benefit of any third party not a formal party hereto.  Nothing in this Agreement, expressed or implied, is intended or shall be construed to confer upon or give any person or entity any right, remedy or claim under or by reason of this Agreement or any provisions or conditions hereof, other than the parties hereto and their respective representatives, successors and assigns.

6. Effective Date.  This Agreement shall be effective as of the time all parties have executed this Agreement subsequent to its approval by the City Council of the City.

7. Abandonment of Development Plan.  At any time prior to the filing with the City’s Clerk of the final approval by the City Council of the Comprehensive Plan Amendment, the Developer in its sole discretion may expressly elect to abandon its effort to develop the Property under the terms of the PUD Agreement.  The Developer shall give the City written notice of such express election as soon as practicable after the election has been made. 


IN WITNESS WHEREOF, the parties have executed this Settlement and Development Agreement as of the day and year first above written.

	WITNESSES:

_________________________________

_________________________________

Printed Name

__________________________________

__________________________________

Printed Name


	SEAGATE COMMUNITIES, INC., a Florida corporation

By:  _________________________________

Name:  _______________________________

Its:  __________________________________

Date:_________________________________


 SEQ CHAPTER \h \r 1STATE OF FLORIDA 

COUNTY OF ______________

The foregoing instrument was acknowledged before me this _______ day of _____________, 2009, by  ____________________________ the _________________ of SEAGATE COMMUNITIES, INC., (check one) □ who is personally known to me or □ who produced _______________________________ as identification. 








_______________________________








Notary Public








Print Name:______________________








My Commission expires:


	WITNESSES:

_________________________________

_________________________________

Printed Name

__________________________________

__________________________________

Printed Name
	CITY OF PALM COAST, FLORIDA

By:  _________________________________

        JON NETTS, MAYOR

ATTEST:

By: __________________________________

       CLARE  HOENI, CITY CLERK 

Date:_________________________________




 SEQ CHAPTER \h \r 1STATE OF FLORIDA 

COUNTY OF FLAGLER

The foregoing instrument was acknowledged before me this _______ day of _____________, 2009, by  JON NETTS, Mayor and CLARE HOENI, City Clerk, of the City of Palm Coast, Florida, (check one) □ who are personally known to me or □ who produced _______________________________ as identification. 








_______________________________








Notary Public








Print Name:______________________








My Commission expires:
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EXHIBIT “A”

[LEGAL DESCRIPTION]

A parcel of land being a portion of reserved Parcel “13-1”, of the Subdivision plat of ROYAL PALMS, SECTION 29, Palm Coast, recorded in Map Book 10, Page 17-29, of the Public Records of Flagler County, Florida. 

EXHIBIT “B”

[PUD AGREEMENT]
RYAN’S LANDING PLANNED UNIT DEVELOPMENT AGREEMENT 

BETWEEN THE CITY OF PALM COAST AND SEAGATE COMMUNITIES



THIS PLANNED UNIT DEVELOPMENT AGREEMENT, (herein referred to as the “Development Agreement”) is made and executed this __
 day of ____________, 2009, by and between the CITY OF PALM COAST, a Florida municipal corporation (herein referred to as the “City”), whose address is 160 Cypress Point Parkway, Suite B-106, Palm Coast, Florida, 32164, and the owner of the subject property, SeaGate Communities, Inc. (herein referred to from time-to-time as the “Owner” regardless of whether singular or plural ownership status), whose address is 185 Cypress Point Parkway, Palm Coast, Florida 32164.

WITNESSETH:



WHEREAS, the Owner is the owner of fee simple title to certain real property consisting of approximately 27.79 acres located on Ryan Drive in the City of Palm Coast, Flagler County, Florida, as more particularly described in Exhibit “A” attached hereto and incorporated herein by this reference (hereinafter referred to as “subject property”); and



WHEREAS, the City requests approval for a Planned Unit Development (”PUD”) to allow a private residential subdivision to be developed and located on the subject property subject to the conditions set forth in this Development Agreement (hereinafter referred to as “Project”); and



WHEREAS, the parties have approved the terms of a Settlement and Development Agreement (the “Settlement Agreement”), which has caused the pending litigation between the parties to be abated pending review of this PUD Agreement; and 



WHEREAS, the City of Palm Coast City Council finds that this Development Agreement is consistent with the City’s existing Comprehensive Plan and the applicable Land Development Code (hereinafter referred to as “LDC”) and that the conditions, terms, restrictions, and requirements set forth herein are necessary for the protection of the public health, safety, and welfare of the citizens of the City; and 


WHEREAS, the City of Palm Coast City Council further finds that this Development Agreement is consistent with and an exercise of the City’s powers under the Municipal Home Rule Powers Act; Article VIII, Section 2(b) of the Constitution of the State of Florida; Chapter 166, Florida Statutes; the City of Palm Coast City Charter; other controlling law; and the City’s police powers; and


WHEREAS, Section 29-75(e) of the Code of Ordinances of the City of Palm Coast provides that the City may award recreation impact fee credits for the donation of park land, and the amount of such credit, and the method of drawing such credit is set forth in this Development Agreement; and 


WHEREAS, this is a non-statutory Development Agreement which is not subject to or enacted pursuant to the provisions of Sections 163.3220 -163.3243, Florida Statutes.


NOW, THEREFORE, it is hereby resolved and agreed by and between the City and the Owner that the City’s application for a PUD is approved subject to the following terms and conditions:


SECTION 1.  RECITALS.    


The above recitals are true and correct, are incorporated herein by this reference, and form a material part of this Development Agreement upon which the City and the Owner have relied.


SECTION 2.  REPRESENTATIONS OF OWNER.  
(a).
The Owner hereby represents and warrants to the City that it is the Owner of the subject property in accordance with the title opinion or title certification provided by the Owner to the City issued by an attorney or title insurance company licensed to provide services in the State of Florida, said title opinion or certification showing all liens, mortgages, and other encumbrances not satisfied or released of record relative to the subject property. 

(b).
The Owner represents and warrants to the City that it has the power and authority to enter into and consummate the terms and conditions of this Development Agreement; that all acts, approvals, procedures, and similar matters required in order to authorize this Development Agreement have been taken, obtained, or followed, as the case may be; that this Development Agreement and the proposed performance of this Development Agreement by the Owner is not an ultra vires act; and that, upon the execution of this Development Agreement by the parties, this Development Agreement shall be valid and binding upon the parties hereto and their successors in interest. 

(c).
The Owner hereby represents to the City that all required joinders and consents have been obtained and set forth in properly executed form on this Development Agreement.

(d).
Unless otherwise agreed to by the City, all liens, mortgages, and encumbrances not satisfied or released of record, must be subordinated to the terms of this Development Agreement.  It is the responsibility of the Owner to ensure that said subordinations occur in a form and substance acceptable to the City Attorney prior to the City’s execution of this Development Agreement.



SECTION 3.  APPROVAL OF PUD.

(a). 
The Owner, in exchange for the award of recreational impact fee credits as set forth in 7A(i), agrees to deliver to the City a warranty deed for the park site depicted on Ryan’s Landing Conceptual Plan (Exhibit “B”) (hereinafter referred to as “Park Property”), which shall be no less than five (5) acres in size, no later than the date of recording of the then approved final plat for the Project or the date that is three (3) years from the effective date of this Development Agreement, whichever occurs earlier.  The Park Property shall be conveyed according to the terms herein as well as the terms of the Settlement Agreement between the parties.  Notwithstanding, the aforementioned three (3) years shall be tolled during and for the length of any period of time during which a development moratorium or similar action is imposed by a governmental entity including, but not limited to, the City, and such moratorium applies to the Subject Property, and slows or causes the cessation of the development, either temporarily or permanently.  In the event the three (3)-year period is tolled, the term of this Development Agreement likewise shall be extended by the length of time the moratorium is in effect, but in no event shall the term of the Development Agreement exceed twenty (20) years from its effective date.  The Park Property conveyance shall be at no cost to the City except for the recreation impact fee credits referenced herein, the amount of which is set forth in Section 7A(i).  The Owner shall not be required to include the park property as part of the property to be platted when Owner submits its final plat for approval and recording if the Owner prior thereto has delivered the deed for recording. 


(b).
 The City Council at its regular meeting on the ___ day of ____________ 2009, approved a PUD for the subject property subject to the terms and conditions of this Development Agreement.  


(c).
The Owner acknowledges that if this Development Agreement is ever terminated, the approval shall be deemed null and void and the zoning land uses approved for the subject property shall no longer be permitted, unless otherwise approved by the City Council. 


(d).
The provisions of the LDC, as it existed on March 6, 2006, shall be applicable to the subject property unless otherwise specifically stated herein; provided, however, that this Development Agreement shall constitute the City zoning district (PUD) assigned to the subject property.  However, the subject property will be depicted on the City’s Official Zoning Map with the MPD zoning district with a hatch pattern that identifies the property with the former PUD zoning district.



SECTION 4.  PERMITTED USES.

The Owner desires to construct a private residential planned development and to dedicate to the City a tract for park purposes as set forth herein and depicted on Exhibit “B.”  The Owner and the City agree the following uses are permitted under this Development Agreement: single-family homes, a clubhouse/pool facility, neighborhood Nature Park, and other uses permitted in the City’s SFR-1 zoning district.


SECTION 5.  PROHIBITED USES.

The Owner and the City agree to fully comply with the following use restrictions on the subject property.  The following uses are prohibited on the subject property:  Uses not permitted in the City’s SFR-1 zoning district, with the exception of the proposed neighborhood nature park on the Park Property. 



SECTION 6.  CONDITIONAL USES.


The Owner and the City agree this Development Agreement grants no conditional or special exception uses. 
 
SECTION 7A.  Land Development Code Non-Applicability AS IT PERTAINS TO THE GENERAL ASPECTS OF THE PrOJECT AND THE PARK PROPERTY.
 (a).
Conceptual Plan:


(1).
Exhibit “B” depicts a residential subdivision, including a lot for a community pool/clubhouse.  The plan shows the general layout of proposed roadways, buffers and a storm water management system.  A five (5) acre neighborhood park is depicted on the Park Property in the northern ¼ of the site and is to be conveyed to the City as set forth herein and once conveyed to the City, the Park Property is not the responsibility, financially or otherwise, of the Owner to improve, develop, construct, or maintain.



(2).   The City agrees that the number of lots, location of lot lines, roadways, stormwater ponds, buffer widths, and other improvements shown on Exhibit “B” are conceptual; provided, however, that the number of residential lots shall not exceed sixty-nine (69).  Modifications are anticipated as the Project undergoes more detailed planning and engineering and shall be reviewed and approved by the City's Technical Staff as part of the review process for the Preliminary Plat and Construction Plans.  Due to the Owner providing sufficient information consistent with the City’s Subdivision Master Plan (SMP) requirements, the City’s SMP review process is hereby waived.  These modifications do not require amendment of this Development Agreement provided the modifications are made to implement Exhibit “B” and that no conflicting provisions exist.
(b).
The requirements of this Section supersede any inconsistent provisions of the LDC of the City to the extent that any inconsistency prohibits implementation of the Conceptual Plan inasmuch as the PUD, as set forth in this Development Agreement, is the assigned zoning district for the Subject Property.
(c).
Wetlands: The Owner and the City will meet applicable St. Johns River Water Management District (SJRWMD) rules and requirements as determined and permitted by the SJRWMD for their respective sites.
(d).
Stormwater: The Owner and the City will meet applicable SJRWMD rules and requirements for their respective systems as determined and permitted by the SJRWMD and any other applicable issuing agency. 

(e).
Landscaping:   

(1).
The Owner shall preserve a ten (10) foot to fifty (50) foot wide perimeter buffer as conceptually depicted on Exhibit “B”.  The buffer shall follow the entire perimeter of the subject property, with the exception of access areas (i.e. rights of way and emergency) and the area between the residential lots and the Park Property where, at the Owner’s option, a wall or a fence may be built.  Invasive species may be removed and supplemental plantings may be added to ensure screening from abutting roadways and residential lots.  If the City is granted a drainage easement for and at the location of the existing drainage ditch on the subject property the City will maintain the drainage ditch; otherwise the Owner will maintain the existing drainage ditch.   

   
(2).    Landscaping for each single-family home lot shall include a minimum of three (3) trees (meeting the City’s minimum height and caliper requirements for single-family residential).  At least one hardwood tree per lot will be planted in the front yard along the right-of-way to create a tree-lined street.  Palms may comprise the other two (2) required trees.  Additional shrubbery and supplemental plantings shall be included for each home, with quantities, placement, and size determined by the Owner.

  
(3).    For the application of landscaping standards, the pool/clubhouse facility shall not be considered a commercial use abutting residential. There shall be perimeter landscape buffers with a ten (10) foot average width (no less than seven and one-half (7.5) foot minimum) around the pool/clubhouse lot.  Required plantings in this buffer shall include one (1) tree (meeting the City’s minimum height and caliper requirements for single-family residential) per twenty-five (25) linear feet of buffer area and continuous shrubbery around the perimeter of all structures (minimum height twenty-four (24) inches) and parking areas (minimum height of thirty (30) inches).  Additional shrubbery and supplemental plantings shall be included, with quantities, placement, and size determined by the Owner.   

(4).  
At its discretion, and after obtaining all necessary permits, the Owner may clear and fill lots within the Project at the time Project infrastructure improvements are being installed.
(f).
Entry Features:  The entrance to the Project shall be attractively landscaped with subdivision identification features meeting the LDC.  The Project may be gated from within the Project road system at the Owner’s option; provided, however, that the roadways are designed so that there is no external stacking possible from the Project onto Ryan Drive.  
(g).
Roads, Streets and Alleys:  The required second access point shall be provided through a twenty (20) foot wide emergency access easement, as depicted on Exhibit “B,” the Conceptual Plan.  A modification of this location may be permissible under Section 7A(a)2 of this Development Agreement. 

(h). 
Home Owners Association (HOA):  All subdivision entry features, common areas, roads, and street lights must be maintained by the HOA and sufficiently detailed within Covenants and Deed Restrictions, which are subject to review by the City.

(i).
Recreation/Park Donation:  The Owner shall dedicate to the City the Park Property as depicted on Exhibit “B” and as set forth in this Development Agreement.  The Park Property will be improved by the City and used by the City as a nature park in accordance with the following conditions: 


(1).
The Owner shall convey the Park Property to the City by deed, as set forth in the Settlement Agreement. 



(2). 
The City shall award recreation impact fees credits to the subject property upon conveyance of the Park Property to the City as set forth herein.  The current City recreation impact fee is $1229.60 per unit.  The maximum number of single-family residential units permitted under this Development Agreement is sixty-nine (69).  The value of the Park Property is equivalent to the recreation impact fees that would be due as a result of the development of the subject property into sixty-nine (69) single-family residential units.  Notwithstanding the per lot amount of the recreation impact fee credit set forth above in this subsection, Owner shall receive impact fee credits based on the recreation impact fee per unit charged by the City at the time the building permit(s) is or are issued for the Subject Property, or parts thereof.  It is the intent of the parties that no recreation impact fees be due to the City in connection with any of the sixty-nine (69) single-family residential units permitted under this Development Agreement, due to the value of the Park Property to be conveyed to the City.  The credit shall not be effective until the City accepts conveyance of the Park Property.  The recreation impact fee credit may only be used for recreation impact fees resulting from development of the Project on the subject property. 

(3).   
Upon conveyance of the park tract to the City, all City recreational levels of service for activity/resource based recreation area for the subject property shall be deemed satisfied.   

(4).  
 The City shall develop, at its sole expense, the Park Property as a “Nature Park” facility.  For purposes of this Development Agreement, a Nature Park is a facility that is limited to passive and daytime oriented activities and provides passive recreational and environmental educational opportunities for the public.  A Nature Park may include tot lots, picnic pavilions, nature observatory structures, unobstructed play areas, parking facilities, pedestrian, or exercise trails.


(j).
Water Conservation:  Reclaimed water service is not available to the subject property.  The Owner shall meet applicable SJRWMD rules for consumptive use of water, including requirements pertaining to use of the lowest quality water source as indicated in Rule 40C-2, Florida Administrative Code (“F.A.C.”).  The project may include a master irrigation system(s) for common landscape areas.  A master irrigation system(s) may utilize water sources as allowed by Chapter 40C-2, F.A.C., including, but not limited to, groundwater, surface water, reclaimed water, and/or potable water.  Appropriate permits shall be obtained for consumptive uses of water.  Owner shall not be required to install dry, reclaimed water lines if reclaimed water service is not available to the subject Property at the time the development order is issued for the preliminary plat and construction plans.


 (k). 
The following table of uses summarizes the permitted development under the provisions of this Development Agreement:

	Maximum Number of Lots / Units and Density
	69 single family residential lots/units

	Maximum Density
	2.48 units per acre (i.e. 69 / 27.79)

	Minimum Lot Size
	6,000 square feet

	Minimum Lot Width
	50 feet (measured at front setback line)

	Minimum Living Area
	1200 square feet

	Minimum Front Setback*
	20 feet

	Minimum Rear Setback*
	10 feet

	Minimum Side Interior Setback*
	5 feet

	Minimum Side Street Setback*
	15 feet

	Maximum impervious surface ratio (per lot)
	0.75

	Maximum Building Height
	35 feet


* Setbacks measured from outer building wall, not eaves.

SECTION 7B.  Land Development Code Non-Applicability AS IT PERTAINS TO seeking THE “green development designation” from the florida green building coalition, inc. (FGBC).

(a).   The Owner with support of the City agrees to seek the “Green Development Designation” for Ryan’s Landing from the FGBC.  The Owner and the City acknowledge and agree that seeking the “Green Development Designation” for Ryan’s Landing will require the mutual and ongoing cooperation of both parties throughout the application process, which will span several years.  Fulfilling the application requirements to obtain the “Green Development Designation” will obligate the Owner to make specific improvements and take specific actions within the 22.79 +/- acre residential subdivision portion of the subject property and will obligate the City to make specific improvements and take specific actions within the five (5) +/- acre nature park site.  The Owner and the City have reviewed the current (January 2008) “Green Development Designation Checklist and Application” published by FGBC.  The Owner and the City agree that based on the mutual review of these materials, the minimum number of points needed to obtain the “Green Development Designation” from FGBC would potentially be reached by obligating to the list of improvements and actions as described in the table, henceforth referred to as the “Green Table”, below. 

	FGBC Item No. & Description
	Primary Responsibility & Description
	Secondary Responsibility & Description

	P-3 Conduct tree, topographical, soil, and wildlife surveys prior to design
	Owner to conduct work prior to engineering design.
	City to delineate and flag wetland in nature park site.

	P-4 Create conservation areas and nature parks
	Owner to donate 5 +/- acres for nature park.
	City to use and improve site as nature park.

	P-5 Preserve the most valuable spaces for biodiversity
	City to preserve wetlands on nature park site.
	None.

	P-10 Restore native wildlife habitat
	City to restore habitat on nature park site.
	None.

	P-11 Reuse or recycle materials on site
	Owner to recycle a percentage of cleared trees.  The percentage required is to be determined based on the amount of mulch that can be produced and used in the residential subdivision plus the amount of mulch that the City can use in the nature park.  
	City to use recycled mulch in the nature park.  

	C-1 Pedestrian structure
	Owner to build internal sidewalks in residential subdivision.
	City to build nature trails in nature park.

	C-3 Street trees
	Owner to plant native shade trees in residential subdivision.
	City to plant native shade trees in nature park as needed.

	C-4 Street lights
	Owner to install specified low energy bulbs in streetlights in residential subdivision.
	City to install specified low energy bulbs for any streetlights it may install in nature park as needed.

	C-5 Parking
	Owner to install bike rack at community center and plant shade trees in parking lot.
	City to install bike rack and parking lot shade trees for the nature park facilities that may be constructed.

	C-8 Road/trail/parking construction materials
	Owner to use pervious road materials in constructing residential subdivision roads.
	City agrees to permit the use of pervious materials in the residential subdivision and to also use pervious materials for trails or other nature park facilities.

	C-9 Access
	In lieu of constructing a sidewalk along the site’s full perimeter on Ryan Drive, owner to construct external sidewalk within the Ryan Drive right-of-way northward from the development entrance to Rymfire Drive.  

If this option does not prove to be economically feasible due to construction constraints, the owner may elect to instead pay into sidewalk fund in accordance with the City’s LDC.

At owner’s option, a restricted pedestrian access gate will be installed to connect the development to the nature park.  
	City agrees to allow construction of this external sidewalk in lieu of requiring a sidewalk along the site’s full perimeter on Ryan Drive. 

In the event that the sidewalk fund option is chosen by the owner, City to consider constructing the sidewalk northward from the development entrance to Rymfire Drive.



	U-1 Minimize disturbance due to utilities
	Owner to install underground utilities including electrical in residential subdivision.
	City to install underground utilities in nature park.

	U-3 Supply irrigation system that uses stormwater or reuse water
	Owner to install irrigation system in residential area that uses stormwater to serve common areas, unless Owner requires or uses xeriscape.
	None.

	U-4 Irrigation meter system
	Owner to install irrigation meters in residential area, unless Owner requires or uses xeriscape.
	None.

	U-5 Water irrigation budget
	Owner to set up in residential area a monitoring and control system to limit withdrawal for irrigation.
	None.

	A-1 Neighborhood parks
	City to develop nature park with passive recreational elements to maintain natural ecological attributes.  City is permitted to install passive trails, playground, picnic tables, and pavilion.
	None.

	A-3 Community pool
	Owner to construct community pool for residents of subdivision.
	None.

	A-4 Compost/mulch facility
	City to create Compost/mulch facility on nature park site.
	None.  

	A-6 Landscape criteria and management plan for common areas and amenities.
	Owner to use native, drought resistant plant material and install water-conserving irrigation system in residential subdivision.
	City to use native, drought resistant plant material in nature park.

	CDR-1 Green construction standards
	Owner to require that each residential unit comply with FGBC home standards.
	City to comply with FGBC commercial standards for any structure built in nature park.

	CDR-2 No language that prohibits green practices
	Owner to record Covenants and Deed Restrictions that do not prohibit green practices.
	None.

	E-1 Staff training
	Owner to train applicant/consultant team in green development or green construction.
	City to provide one or more classes to train staff team in green development or green construction.  

	E-3 On site “Green” buyer training
	City to provide two workshops per quarter for one (1) year.
	None.

	E-4 Environmental education in marketing material
	Owner to market “green” development.
	City to supply pamphlets or brochures to supplement Owner’s marketing materials.

	E-5 In-house green practices
	Owner to adopt green mission statement and print marketing materials on recycled paper.
	None.

	E-6 Demonstration green buildings
	Owner to make model home(s) comply with FGBC green standards and apply for green certification.  
	None.

	E-7 Outdoor environmental education signs
	Owner to provide signs in residential subdivision.  
	City to provide signs in nature park.

	E-8 Green web site
	Owner to expand its website to highlight environmental information and management strategies pertinent to the residential subdivision.
	City to expand its website to highlight environmental information and management strategies pertinent to the nature park.

	E-9 Monitoring program
	Owner to set up program for residents to monitor water usage.
	City to set up program for residents to monitor wildlife in the nature park.


 (b).  
Within six (6) months of rezoning and PUD approval, the Owner and City agree to meet with FGBC officials to open discussions and seek FGBC’s advice on obtaining the “Green Development Designation” for the Project.  Within one year of rezoning and PUD approval, the Owner shall file a pre-application with FGBC.  The Owner shall file final application with FGBC within six (6) months of filing its Preliminary Plat and engineered Construction Plans with the City for the Project.  The City shall provide cooperation and support in providing the Owner with information or materials needed to file the pre-application and final application to FGBC. 

(c).  
The Owner and the City acknowledge that the list of improvements and actions as described in the “Green Table” has not taken FGBC’s advice into account, nor does the “Green Table” reflect the time table for the application and potential future changes that FGBC could make to the application materials or point award system in the upcoming years.  Thus, while the “Green Table” represents a guide to achieving the “Green Development Designation”, it is expected that there will be some minor deviations or differences between the “Green Table” and the formalized applications to be filed with FGBC.  Any minor modifications by a party in that party’s responsibilities hereunder for the purpose of improving the chances of obtaining the “Green Development Designation” shall not require an amendment to the Development Agreement.  However, any such minor modifications shall not conflict with the mandates of the LDC and the Code of Ordinances of the City of Palm Coast absent an amendment to this Development Agreement.  

(d).  
The Owner and the City acknowledge that the decision to grant the “Green Development Designation” rests with FGBC.  In the event that the application is not approved by FGBC, the list of improvements and actions as described in the “Green Table” shall still be adhered to in the development of the Project and the Park Property.  However, in the event that the application is not approved by FGBC, the Owner may substitute up to three (3) of the FGBC items for which it is responsible as described in the “Green Table”, with an item listed below, or its equivalent, with the exception that the Owner shall still be required to apply for “Green Building” certification on any home built in the Project and the City still shall develop a Nature Park as defined in Section 7A.  Additionally, the City may substitute up to three (3) of the FGBC items for which it is responsible as described in the “Green Table”, with the exception that the City cannot exclude and still shall develop a Nature Park, which only includes passive recreational amenities and facilities.   Substitution of the FGBC items may include, but is not limited to, the following items and/or practices: 

(1).  Littoral plantings of stormwater ponds.

(2).  Aeration fountain within stormwater pond.

(3).  Use of solar energy.

(4). Community birdhouses including bat houses installed and maintained to attract certain species of birds.

(5). Stocking of ponds for fishing and wildlife utilization opportunities with monofilament disposal station.

(6).  Provide swale catches around pond to help prevent the direct discharge of runoff.

(7).  Provide two (2) pet waste stations to provide disposal and pet bags.

(8).  Monitoring and eradication of invasive/exotic plan species.

(9). Or other mutually agreeable practices that will enhance the environmental quality of the Project or the Nature Park.

SECTION 8.  FACILITY COMMITMENTS.

(a).
The Owner agrees that the City is not responsible for the construction or creation of public facilities or capacity in order to facilitate the development of the residential portion of the subject property.  The City agrees that the Owner is not responsible for the construction or creation of public facilities or capacity in order to facilitate the development of the nature park site as set forth herein. 

(b).
The Owner agrees to accomplish and complete, at a minimum, the roadway, sewer, water, and stormwater infrastructure within the residential property at the Owner’s sole and exclusive expense, as a condition of this development approval; and, in addition, to pay all required impact fees not credited herein relating to the development of the Project: external sidewalk construction including connection to the residential development entrance; any and all necessary roadway improvements required to achieve concurrency determination at plat or site plan application; provided, however, that roadways providing access to the Park Property are not the responsibility of the Owner. 

(c).
The Owner agrees to the granting of any and all non-exclusive utility easements to the City which the City deems reasonably necessary to serve the subject property with public utilities.

(d).
The Owner hereby agrees that the City has shown an essential nexus between a legitimate City interest and the conditions imposed herein.  Further, the Owner agrees that the City has established that all proposed conditions are roughly proportional to the impact the development will have upon the public problems addressed herein based upon an individualized determination that the required dedication/commitment is related in both nature and extent to the impacts of the proposed development.   

SECTION 9.  BREACH; ENFORCEMENT; ALTERNATIVE DISPUTE    RESOLUTION; CITY’S RIGHT TO TERMINATE DEVELOPMENT AGREEMENT.


(a).
In the event of a breach hereof by either party hereto, the other party hereto shall have all rights and remedies allowed by law, including the right to specific performance of the provisions hereof.  The parties agree that a party’s failure to perform its obligations established in this Development Agreement will result in irreparable damage and harm to the other party and consequently injunctive relief may be obtained by suit in the Circuit Court. 


(b).
In the event that a dispute arises under this Development Agreement, the parties shall attempt to resolve all disputes informally.  In the event of a failure to informally resolve all disputes, the parties agree to engage in mediation before a certified Circuit Court mediator selected by the parties or, in the event that the parties fail to agree to a mediator, selected by the Florida Conflict Resolution Consortium.  The parties shall equally pay all costs of mediation.  Mediation shall be governed by Chapter 44, Florida Statutes, and those Florida Rules of Civil Procedure that apply to mediation.  A party who unreasonably refuses to submit to mediation may not later object in Circuit Court that the other party failed to comply with this Section 9(b) by not participating in mediation prior to filing suit.

(c).  
Prior to the City filing any action or terminating this Development Agreement as a result of a default under this Development Agreement, the City shall first provide the Owner written notice of said default.  Upon receipt of said notice, the Owner shall be provided a thirty (30)-day period in which to cure the default to the reasonable satisfaction of the City prior to the City filing said action or terminating this Development Agreement.  If thirty (30) days is not a reasonable period in which to cure the default, the length of the cure period shall be extended for a time period acceptable to the City, but in no case shall that cure period exceed ninety (90) days from initial notification of default.  Upon proper termination of the Development Agreement, the Owner shall immediately be divested of all rights and privileges granted hereunder.
SECTION 10.  NOTICES.


(a).
All notices required or permitted to be given under this Development  Agreement must be in writing and must be delivered to the City or the Owner at its address set forth below (or such other address as may be hereafter be designated in writing by such party).  


(b).
Any such notice must be personally delivered or sent by registered or certified mail, overnight courier, facsimile, telecopy or electronic mail.  


(c).
Any such notice will be deemed effective when received (if sent by hand delivery, overnight courier, telecopy, facsimile or electronic mail) or on that date which is three (3) days after such notice is deposited in the United States mail (if sent by registered or certified mail). 


(d).
The parties’ addresses for the delivery of all such notices are as follows:

As to the City:

City Manager

City Walk

160 Cypress Point Parkway

Suite B106

Palm Coast, Florida 32164

      
As to the Owner:
SeaGate Communities, Inc.





185 Cypress Point Parkway





Palm Coast, Florida  32164

SECTION 11.  SEVERABILITY.

The material terms and provisions of this Development Agreement are not severable and in the event any material portion of this Development Agreement shall be found to be invalid or illegal, then the entire Development Agreement shall be null and void.

SECTION 12.  SUCCESSORS AND ASSIGNS.


(a).

This Development Agreement and the terms and conditions hereof shall be binding upon and inure to the benefit of the City and Owner and their respective successors-in-interest.  The terms and conditions of this Development Agreement similarly shall be binding upon the property and shall run with the land and the title to the same. 


(b).

This Development Agreement touches and concerns the subject property.


(c).

The Owner has expressly covenanted and agreed to this provision and all other terms and provisions of this Development Agreement.

 
SECTION 13.  GOVERNING LAW/VENUE/COMPLIANCE WITH LAW.
(a).
This Development Agreement shall be governed by and construed in accordance with the laws of the State of Florida and the LDC, and Code of Ordinances of the City Of Palm Coast.  


(b).
Venue for any dispute shall be exclusively in the Seventh Judicial Circuit Court in and for Flagler County, Florida.

(c).
The Owner shall fully comply with all applicable local, State, and Federal environmental regulations and all other laws of similar type or nature.   

(d).
This Development Agreement shall not limit the future exercise of the police powers of the City to enact ordinances, standards or rules regulating development generally applicable to the entire area of the City, such as requiring compliance with the City capital facilities plan, parks master plan, including parks and trail dedications, utility construction and connections, mandating utility capacities, requiring street development or other such similar land development regulations and requirements.  Notwithstanding any other provisions of this Development Agreement, the Owner’s rights and entitlements under this Development Agreement shall be considered vested as of the effective date of this Development Agreement and no amendment, revision or change in the LDC subsequent to the effective date of this Development Agreement shall be binding on the Owner, it being understood between the parties that the LDC as it existed on March 6, 2006, shall apply and govern this development, based on the findings in the Settlement Agreement. 

(e).
This Development Agreement shall also not be construed to prohibit the City from adopting lawfully imposed impact fees applicable to the Owner and the PUD authorized hereunder to the extent allowed by the law. 

SECTION 14.  TERM/EFFECTIVE DATE.


(a).
This Development Agreement shall be effective upon the effective date of the PUD Ordinance and execution by all parties.  


(b).
Subject to the tolling period referenced in Section 3(a), if construction of the Project’s infrastructure is not substantially completed within sixty (60) months from the date that this Development Agreement is approved by the City Council as evidenced by the construction of roads, utilities, and stormwater ponds, this Development Agreement shall expire.  


(c).
The sixty (60)-month period may be extended by action of the City Council, if due in part to difficulties beyond the Owner’s control and despite a good faith effort by the Owner, construction as scheduled herein is delayed.


(d). 
This Development Agreement shall terminate twenty (20) years from its effective date. 



SECTION 15.  RECORDATION.


Upon approval by the City Council of the City of Palm Coast, Florida and execution of this Development Agreement by all parties, this Development Agreement and any and all amendments hereto shall be recorded by the City with the Clerk of the Circuit Court of Flagler County within fourteen (14) days after its execution by the City and the Development Agreement shall run with the land.  The Owner shall pay the costs to record this Development Agreement.  



SECTION 16.  PERMITS.


(a).
The failure of this Development Agreement to address any specific City, County, State, or Federal permit, condition, term, or restriction shall not relieve the Owner or the City of the requirement of complying with the law governing said permitting requirements, conditions, terms, or restrictions. 

(b).
The terms and conditions of this Development Agreement do not determine concurrency for the Project or the subject property.



SECTION 17.  THIRD PARTY RIGHTS.

This Development Agreement is not a third party beneficiary contract, and shall not in any way whatsoever create any rights on behalf of any third party.



SECTION 18.  TIME IS OF THE ESSENCE.

(a).
Strict compliance shall be required with each and every provision of this Development Agreement.  

(b).
Time is of the essence to this Development Agreement and every right or responsibility required herein shall be performed within the times specified and neither party will unreasonably delay the development process or the dedication and transfer of the Park Property.



SECTION 19.  ATTORNEY’S FEES.



In the event of any action to enforce the terms of this Development Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees, paralegals’ fees, and all costs incurred, whether the same be incurred in a pre-litigation negotiation, litigation at the trial or appellate level.



SECTION 20.  FORCE MAJEURE.

The parties agree that in the event that the failure by either party to accomplish any action required hereunder within a specific time period (“Time Period”) constitutes a default under terms of this Development Agreement and, if any such failure is due to any unforeseeable or unpredictable event or condition beyond the control of such party including, but not limited to, acts of God, acts of government authority (other than the City’s own acts inconsistent with this Development Agreement), acts of public enemy or war, terrorism, riots, civil disturbances, power failure, shortages of labor or materials, injunction, or other court proceedings beyond the control of such party, or severe adverse weather conditions (“Uncontrollable Event”), then notwithstanding any provision of this Development Agreement to the contrary, that failure shall not constitute a default under this Development Agreement and any Time Period prescribed hereunder shall be extended by the amount of time that such party was unable to perform solely due to the Uncontrollable Event.


SECTION 21.  INDEMNIFICATION.   


The Owner shall indemnify for and save the City harmless from and against any and all liability, claims for damages, and suits for any injury to any person or persons, or damages to any property of any kind whatsoever arising out of or in any way connected with the development of the subject property as provided for in this Development Agreement, or in any other way and for any and all acts or omissions in any manner related to the development of the subject property except in the case of negligence or other tort upon the part of the City, or its officers, agents, employees, or contractors.  This agreement by the Owner to indemnify and hold the City harmless shall include, but not be limited to, all charges, expenses, and costs, including reasonable attorneys’ fees, both at trial and on appeal, incurred by the City on account of or by reason of such injuries, damages, liability, claims, suits, or losses and all damages arising there from.  This indemnification does not apply to the actions or omissions of the City, its officers, agents, employees, or contractors in connection with the land dedicated to the City or any improvements thereon. 

SECTION 22.  CAPTIONS. 

Sections and other captions contained in this Development Agreement are for reference purposes only and are in no way intended to describe, interpret, define, or limit the scope, extent, or intent of this Development Agreement, or any provision hereof.


SECTION 23.  INTERPRETATION.  


(a).
The Owner and the City agree that all words, terms and conditions contained herein are to be read in concert, each with the other, and that a provision contained under one (1) heading may be considered to be equally applicable under another in the interpretation of this Development Agreement. 


(b).
This Development Agreement shall not be construed more strictly against either party on the basis of being the drafter thereof, and both parties have contributed to the drafting of this Development Agreement.

SECTION 24.  COUNTERPARTS. 


This Development Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which, taken together, shall constitute one (1) and the same document.

SECTION 25. MODIFICATIONS/AMENDMENTS/NON-WAIVER.  



(a).
Amendments to or waivers of the provisions herein shall be made by the parties only in writing by formal amendment.  This Development Agreement shall not be modified or amended except by written agreement executed by all parties hereto and upon approval of the City Council of the City.


(b).
Except as expressly provided in Section 14(b), the failure of any party hereto to exercise any right hereunder shall not be deemed a waiver of any such right and shall not affect the right of such party to exercise at some future date any such right or any other right it may have.


SECTION 26.  ENTIRE AGREEMENT; EFFECT ON PRIOR AGREEMENTS.  



This Development Agreement and the Settlement Agreement in which this Development Agreement is referenced constitutes the entire agreement between the parties and supersedes all previous oral discussions, understandings, and agreements of any kind and nature as between the parties relating to the subject matter of this Development Agreement.  

IN WITNESS WHEREOF, the City and Seagate Communities, Inc. have caused this Development Agreement to be duly executed by his/her/its/their duly authorized representatives as of the date first above written. 

OWNER'S/APPLICANT'S CONSENT AND COVENANT:

COMES NOW, the Owner on behalf of itself and its successors, assigns and transferees of any nature whatsoever, and consents to and agrees with the covenants to perform and fully abide by the provisions, terms, conditions, and commitments set forth in this Development Agreement.







SeaGate Communities, Inc. 

ATTEST:

___________________________

_______________________________











Attesting Corporate Official


Robert Gazzoli, Sole Corporate Officer

Signed, Sealed and Delivered in the presence of:





 

___________________________

Witness One

___________________________

Witness Two


ACKNOWLEDGMENT

STATE OF Florida

COUNTY OF FLAGLER

The foregoing instrument was acknowledged before me this _____ day of ___________, 2009 by Robert Gazzoli of Seagate Communities, Inc. a Florida corporation, on behalf of said corporation.  He is personally known to me or has produced ________________________________ (type of identification) as identification and did/did not take an oath.


WITNESS my hand and official seal in the County and State last aforesaid this _____ day of __________, 2009

________________________________ 

Notary Public 

ATTEST:




CITY OF PALM COAST, FLORIDA

______________________


_________________________

Clare M. Hoeni, City Clerk 


Jon Netts, Mayor

For use and reliance of the 

Palm Coast City Council only. 

Approved as to form and legality.


 

____________________________

City Attorney
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Exhibit “A”

A PARCEL OF LAND BEING A PORTION OF RESERVED PARCEL “13-1” OF THE SUBDIVISION PLAT OF ROYAL PALMS SECTION 29, PALM COAST, RECORDED IN MAP BOOK 10, PAGES 17 THROUGH 29, OF THE PUBLIC RECORDS OF FLAGLER COUNTY, FLORIDA CONTAINING 27.79± ACRES MORE OR LESS.  
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EXHIBIT “C”

RYAN’S LANDING

CONCEPTUAL PLAN

(Exhibit “C”)

[image: image2.emf]

EXHIBIT “D”

The 5.0 acre City Park Area as shown on the Conceptual Plan attached hereto as Exhibit C, between Ryan Drive and Ryapple Lane.
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